Denver Law Review
Volume 6

Issue 2

Article 5

January 1928

The November Meeting and Debate
Dicta Editorial Board

Follow this and additional works at: https://digitalcommons.du.edu/dlr

Recommended Citation
The November Meeting and Debate, 6 Dicta 11 (1928).

This Article is brought to you for free and open access by the Denver Law Review at Digital Commons @ DU. It has
been accepted for inclusion in Denver Law Review by an authorized editor of Digital Commons @ DU. For more
information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

THE NOVEMBER MEETING
AND DEBATE
N Monday, November 5, the Denver Bar Association
held its customary monthly meeting, which was the occasion of a lively debate between John E. Gross, Secretary of the Colorado Federation of Labor, and Frank C. West,
Attorney for the Employers' Mutual Company, upon the
merits and demerits of the Amendment to the Workmen's
Compensation Law, proposed by the Federation.
Several members who were unable to attend the meeting
having expressed their regret that they had not heard this
subject discussed, the editors of Dicta, deeming the subject of
sufficient interest, publish the following synopsis of the suggested Amendment, and of the arguments of the debaters:
THE PROPOSED AMENDMENT

To increase the maximum limit of compensation from the
present sum of $12. a week to $16. a week; and to raise the
percentage of compensation in proportion to wages from fifty
per cent. to sixty-six and two-thirds per cent.
To increase the amount of the employers' liability for
medical attention and to-increase the duration of its use.
To compute the average wage, where no exact amount is
specified by contract, upon the basis of the average daily wage
of all employees engaged in the same work at that place and at
the time of the accident, rather than upon the average daily
wage of the party injured, as computed from his wages for the
previous six months. Other specific means of computing
wages are set forth in the proposed Amendment.
These appear to be the clauses of the Amendment to
which the debaters addressed themselves.
MR. GROSS' ARGUMENTS

Uniformity of legislation was recommended in 1913 by
the Colorado Commission. Eleven states pay fifty per cent. of
wages, two pay fifty-five per cent., eight pay sixty per cent.,
and twenty states sixty-five or sixty-six and two-thirds per
cent. Only three states, including Colorado, pay a maximum
as low as $12. a week; thirty-six states pay a maximum of
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from $15 to $25 a deek. No other state computes the average
wage as Colorado does. Colorado pays the lowest maximum
and minimum weekly wage of any state.
Two hundred Colorado cases give the following average
compensations: forty-seven per cent. at $12. a week; six per
cent. at $5. (the minimum rate) a week; twenty-seven per cent.
at $9.15 a week; nineteen per cent. in dispute. The average
weekly wage was $24.89 a week. Less than half of the injured
employes received maximum compensation in 1926.
I believe a majority of cases arising from accidents in the
coal mines of Colorado do not begin their initial payments
within the time fixed by law, and a majority of the present
Industrial Commission frankly admit that the present method
of computing average wage tends to delay in paying compensation and to increase the number of hearings and the cost of
administration. The coal mining industry, representing less
than ten per cent. of the injury cases in this state is the principal contender for the present method of ascertaining the
average wage.
No statistics are available showing the percentage of cases
requiring more than the statutory allowance for medical and
hospital care. Of 19,797 accidents in 1926, twenty-five were
permanently and totally disabled and one hundred and sixtythree permanently partially disabled. Excess care would
probably be required in all of these instances, and investigation shows that the present allowance for medical care is insufficient in many cases to provide a proper period for recovery. The result is that the expense is transferred to the community by taxation, instead of being placed upon the industry,
which should bear the expense. Those industries which do
seek to prevent accidents should escape the burden of those
which do not.
The wages of women in this state are so low that a fifty
per cent. maximum compensation cannot possibly provide for
their necessities. The average weekly wage in compensable
cases in Colorado is less than $24 a week.
I am not able to answer the arguments employed by opponents of the Amendment regarding the ability of the industries to pay an increased compensation, for the reason that the
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employers have not been willing to discuss the situation with
organized labor. On this account, the Federation has had to
draw up the proposed amendment out of its own experience.
The bill is not an arbitrary choice but is open to suggestion
to reach and remove the evils of inequality under the present
Act.
MR. WEST'S ARGUMENTS

The Act was designed:
1. To give the workman definite and prompt relief, free
from the defense of contributory negligence, and remove him
as a source of income to litigious lawyers.
2. To remove the danger to the employer of excessive
verdicts.
3. To relieve the public of expensive medical and charitable care and of resentment between the parties.
In fifty per cent. of the cases prior to the passage of the
Act, the employer was found to be negligent, but in one-half
of these instances the employee's negligence was a contributing cause. Therefore, a maximum compensation of fifty per
cent. of the employee's wage was considered the proper limit
of relief under the Act, which creates liability without fault.
This is the rate adopted in nineteen out of forty-seven jurisdictions.
The Act has caused increased expense to the employer,
comparing its results with the former verdicts in negligence
cases and in one instance in Colorado this increase has amounted to one hundred sixty per cent. The proposed Amendment
would increase compensation in this instance forty-six per
cent., and the cost to the employer two hundred seventy-eight
per cent.
The premium for insuring coal companies would be increased thirty to forty per cent. under the Amendment, and
these companies have too small a margin of profit to absorb
this increase. In the case of logging companies the payrolls
would be increased at least seven per cent by the Amendment.
Although compensation is paid in a number of states at a
higher rate than the fifty per cent. maximum in Colorado, this
is offset by the fact that Colorado, unlike the other states, has
no maximum total amount recoverable in permanent disability
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cases. In Colorado the permanently injured man is paid during his lifetime. Thus, in Colorado a man of thirty years may
receive $22,000 during his lifetime, whereas the average total
amount he would receive in other states (a range of $3000. to
$10,000 maximum total) would be $5,350.
The chief injustice of the proposed Amendment lies in
the fact that the compensation provided for is not based upon
the actual earnings of the employee at all but upon something
else which the Amendment provides shall be taken as his earnings.
The present Act provides as follows:
"Section 47. The average weekly wage of the
injured employe shall be taken as the basis upon
which to compute benefits and shall be determined
as follows:
"(b) The total amount earned by the injured or
killed employe in the six months preceding the accident-divided by twenty-six-shall be considered as
the average weekly wage."
This is not a perfect provision, but its principle of compensating an employee according to the real value of his time
-his actual earning capacity-is sound. The defect is that,
as in coal mining, one six months varies greatly from another,
according to the season. A year's wage should be the basis of
computation, as it was in the Act before 1919.
The proposed Amendment ignores the injured employee's
true earning power and substitutes a highly artificial method
of computation. An example of this artificiality is demonstrated in Section 5, which in its relevant parts is as follows:
"Section 5. * * * the average full day production
of all employes engaged in the same work for the
same employer * * * shall be taken as the daily wage,
* * * multiplying such sum by six shall be the weekly
wage."
Does this mean the average production for the day of the
accident of all men in the same employ? Or does it mean
the average over some period to be fixed by the Industrial
Commission.
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The result would be, in coal mining at least, to award
compensation in every case at the maximum rate, owing to the
irregularity of employment. The compensation suggested is
far in excess of the actual average earnings.
The bill discriminates against the steadily-working permanent employee in favor of the occasional worker, and in a
word, the bill is unduly burdensome to employers, and discriminates among classes of employees.

LINCOLN ON STEPHENS

Under date of February 2, 1848, from the House of Representatives, while serving as member of Congress, Lincoln
wrote this short note to Herndon, his law partner, at Springfield, Ill.:
"Dear William: I take up my pen to tell you that Mr.
Stephens, of Georgia, a little, slim, pale-faced, consumptive
man, with a voice like Logan's (Stephen T., not John A.), has
just concluded the very best speech, of an hour's length, I ever
heard. My old withered, dry eyes (he was not quite 39 years
old then) are full of tears yet."

NOTICE
DICTA wishes to advise all members of the Denver
Bar Association that the payment of their Association
membership fee entitles them to receive Dicta without
further charge. Some confusion has arisen on this
point, and several members of the Association have sent
in checks in payment for subscriptions.
DICTA appreciates the compliment and regrets that
it cannot devise some method of retaining such checks,
but feels compelled sadly to advise all such "repeaters"
that their remittances will "in due course" return home
again.

